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Federal M ne Safety and Heal th Revi ew Conm ssion
O fice of Adm nistrative Law Judges
2 Skyline, 10th Fl oor
5203 Leesburg Pi ke
Falls Church, Virginia 22041

SECRETARY OF LABOR, Cl VI L PENALTY PROCEEDI NG
M NE SAFETY AND HEALTH
ADM NI STRATI ON ( MSHA) , Docket No. SE 90-6-M
PETI TI ONER A.C. No. 08-01046-05508
V.
Green's Pit
GFD CONSTRUCTI ON CO., INC.,
RESPONDENT
DECI SI ON
Appear ances: Wl liam Lawson, Esqg., Ofice of the Solicitor

U. S. Department of Labor, Birm ngham Al abanmms,
for the Secretary of Labor (Secretary);

Ant hony Green, Sr., Omer, GFD Construction Co.,
Pensacol a, Florida, for GFD Construction (GFD)

Bef ore: Judge Broderick
STATEMENT OF THE CASE

The Secretary seeks civil penalties for three all eged
vi ol ati ons of mandatory health and safety standards by GFD.
Pursuant to notice, the case was called for hearing in Pensacol a,
Fl ori da, on Novenber 27, 1990. Anthony Green was called as an
adverse witness by the Secretary; Ral ph Hawks and Law ence
Ri chardson testified on behalf of the Secretary; Anthony G een,
Sr., testified on behalf of G-D. Both parties were given the
opportunity to file post-hearing briefs. The Secretary filed such
a brief. GFD did not. | have considered the entire record and the
contentions of the parties and nake the follow ng decision
FI NDI NGS OF FACT

GFD is the owner and operator of a masonry sand extraction
operation in Pensacola, Florida, known as Green's Pit. The sand
is separated fromforeign material and trucked by GFD to hone
builders, the U S. Naval Air Station, the State of Florida,
Escambi a County, Florida, the city of Pensacola and ot her
purchasers. GFD has drills, punps, a separator, front end
| oaders, drag lines and trucks. About 17 to 18 persons are
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enpl oyed by GFD. It has been in business in Pensacola for 19
years. It is a small operator

On July 11, 1989, MSHA cited GFD for failing to file a
quarterly report for the first quarter of 1989. GFD had been
cited on 3 prior occasions for the same violation. The citation
was term nated the sane day it was issued.

On Cctober 18, 1988, Federal M ne I nspector Law ence
Ri chardson conducted an inspection of Geen's Pit. He found that
the LK 600 Kobelco front-end | oader had an inoperative reverse
signal alarm The | oader was classified as heavy duty nobile
equi prent. Its wheel dianeter was about 5 feet, the overal
hei ght was about 12 feet, and its |ength was over 25 feet. The
vehicle had a rear notor protruding out approximately 8 feet
whi ch obstructed the operator's viewto the ground at the rear of
the vehicle. Inspector Richardson issued a 104(a) citation
alleging a violation of 30 C.F.R [ 56.9087 (now | 56.14132). No
work activity was observed at the tine, but two enpl oyees were
proceedi ng to the dredge.

The citation was not issued in witten formon the date the
vi ol ati on was observed, because M. Green ordered the inspector
off the mine property. It was |later served by mail. The citation
was termnated July 11, 1989, after the back-up al arm had been
repaired.

M. Green contended that the front-end | oader was in the
shop at Pensacola Ford Tractor, Inc. on Cctober 18, 1988, and was
not on the mne property. He submitted a repair estimte dated
Cct ober 12, 1988, estimating repairs at $7,231. | have carefully
considered this evidence and the testinmny of M. Green and
I nspector Richardson. | find that the | oader was at the mine on
Oct ober 18, 1988, and did not have an operative back-up alarm

(Y

On Cctober 18, 1988, the automatic reverse signal alarm on
t he Kobel co LK 700 front-end | oader was not operative. The LK 700
| oader is larger than the LK 600. The operator of this nachine
al so has obstructed vision to the rear. The citation was
termnated July 11, 1989, after the back-up al arm had been
repaired.

\%

GFD had five prior violations of the regulation requiring
back-up al arns between March 1978 and Oct ober 1988. When the
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cited equi prent was purchased by GFD, they did not have back-up
al arnms; GFD had theminstalled. The machi nes cost over $100, 000
each; the back-up alarms cost about $30 each. Because of the
nature of GFD's operation, the wires to the back-up alarns are
frequently cut and have to be repaired.

REGULATI ONS
30 CF.R 0O50.30(a) provides in part as foll ows:

Each operator of a mine in which an individual worked
during any day of a cal endar quarter shall conplete a
MSHA Form 7000-2 . . . and subnit the origina

30 CF.R 0O 9087 provides as follows:

Heavy duty nobile equi pnent shall be provided with
audi bl e warni ng devi ces. When the operator of such
equi pnent has an obstructed view to the rear, the
equi pnment shall have either an automatic reverse signa
al arm which is audi bl e above the surroundi ng noi se
| evel or an observer to signal when it is safe to back

up.
| SSUES

1. Whether the cited violations were established by a
preponderance of the evidence?

2. If so, what are the appropriate penalties?
CONCLUSI ONS OF LAW
I

GFD is subject to the provisions of the Mne Act in the
operation of Green's Pit, and | have jurisdiction over the
parties and subject matter of this proceeding. Geen's Pit is a
mne; it produces and sells a mneral, masonry sand, to private
busi ness entities, and to local, state and Federal government
agencies. Its equi pment or sone of it, was manufactured in other
states and foreign countries. Its business affects interstate
conmer ce

There is no dispute concerning the violation of 30 CF. R 0O
50.30(a). A quarterly report was not tinely filed. The violation
was not serious, but resulted from GFD s negligence. | concl ude
that $50 is an appropriate penalty for the violation
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The two violations cited for inoperative front-end | oaders
were established by a preponderance of the evidence. They were
nmoderately serious, and resulted from GFD s ordi nary negligence.
There is no evidence concerning the abatenent of the violations.
The fact that M. Green ordered the inspector off his property
was presumably the subject of another citation (and a crim nal
proceeding in the Federal District Court), and is no part of this
case. | conclude that a penalty of $300 is appropriate for each
of these violations.

ORDER

Based on the above findings of fact and concl usions of | aw,
IT | S ORDERED:

1. Citations 2856056, 2856057 and 3429647 are AFFI RMVED.
2. Respondent GFD Construction Conpany shall, within 30 days

of the date of this order, pay to the Secretary, the sum of $650
for the violations found herein.

James A. Broderick
Adm ni strative Law Judge



